CITY OF KELOWNA

BYLAW NO. 10574

Housing Agreement Authorization Bylaw
Davara Holdings Ltd — 120 Leathead Road

Whereas pursuant to Section 905 of the Local Government Act, a local government may, by
bylaw, enter into a housing agreement.

Therefore, the Municipal Council of the City of Kelowna, in open meeting assembled, enacts as
follows:

1. The Municipal Council hereby authorizes the City of Kelowna to enter into a Housing
Agreement with Davara Holdings Ltd for the lands known as Lot 1, Section 26, Township
26, ODYD, Plan KAP64894 located on 120 Leathead Road, Kelowna, B.C., a true copy
of which is attached to and forms part of this bylaw as Schedule “A”".

2. The Mayor and City Clerk are hereby authorized to execute the attached agreement as
well as any conveyances, deeds, receipts or other documents in connection with the
attached agreement.

3. This bylaw shall come into full force and effect and is binding on all persons as and from
the date of adoption.

Read a first, second and third time by the Municipal Council this 25" day of July, 2011.

Adopted by the Municipal Council of the City of Kelowna this

Mayor

City Clerk
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PURPOSE-BUILT RENTAL HOUSING AGREEMENT

THIS AGREEMENT dated for reference July 15, 2011 affects:

LEGAL DESCRIPTON OF PROPERTY SUBJECT TO THE AGREEMENT:

Lot 1 Section 26 Township 26 ODYD Plan KAPE4854

{"Land")
And is
BETWEEN:
DAVARA HOLDINGS LTD., INC. NO. BCTATE40
1— 511 Borden Aveanue
Kelowna, B.C
V1Y BAS
{"Cramier)

AND:

CITY OF KELOWNA, a local government incorporated pursuant to the Community
Charter and having Its officas at 1435 Water Street, Kelowna, B.C. V1Y 1J4
("City")

GIVEN THAT:

A The Cwmer has applied to the City for rezoning of the Lands to permit the construction of a housing
complex that will include purpose-built rental housing units, as defined in this Agreement, on certain lands
mare paricularly described in this Agreement;

B The City may, pursuant to section 905{1) of the Local Government Act, enter into an agreement with an
owner of land that includes terms and condiions regarding the cecupancy, tenure, and availabilty of the
housing units on the land or construction on land;

C. The Owner and the City wish to enter info this Agresment to provide for purpose- built rental housing on
the terms and condifions set aut in this Agresment, and agree that this Agreament is a housing agreement
under s. 905 of the Local Govemment Acf, and

D. The City has, by bylaw, authorlzed the execution of this Agreement and the Owner has duly authorized the

exacufion of this Agreement;

This Agreement is evidence that in consideration of $1.00 paid by the City to the Cwner (the receipt of which is
acknowledged by the Owner) and In consideration of the promises exchanged below, the City and Cwner agres,
&s a housing agreement between the Cwner and the City under 5. 805(1) of the Local Government Act, as follows:
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ARTICLE1
INTERPRETATION

1.1 Definltions -

"Caregiver" means an individual who provides assistance with the performance of the parsonal functions
and activities necessary for daily living that a person is unable to perform efficiently for himself or herself;

"City" means the City of Kelowna;

"Dwelling Unit" means accommodation providing slesping rooms, washrooms, and no more than one
kitchen, intended for domestic use, and usad or iniended to be used permanently or semi permanently for
a Housshold. This use does not include a room in a hotel or a matel,

*Household® means

(a) a person;

{b) two or more parsons ralated by blood, marriage, or adoption; or associated through foster cara, all
living together in ane dwelling unit as a single housshold using comman cooking facifties;

{c) a group of not more than five persons, including boarders, who are naot related by blood, marriage,
or adoption, or associated through foster care, all living together in ane dweling unit as a single
househald using comimon cooking facilities; or

() a combination of (b) and (c), provided that the combined total does not include more than 3
persons unrelated by blood, marriage or adoption or associated through foster care; all living
together in one dwelling unit as a single househald using comman cooking facilitizs,

In sddition, & housshold may also include up to one Caregiver or nanny;

“Land" maans the land describad harain;

"LTO" means the Kamloops Land Title Office or its successor;

“Official Community Ptan® means the City of Kelowna Official Community Plan Bylaw No. 7800, or its
succassar bylaw,

"Cwmer" means the registered owner of the Lands from tirme o time and any parcels into which the Lands
are subdivided;

“Purpese-Buit Rental Housing” means a salf-cantained building(s) containing three or more Dwalling Units
that are intended to be used for rental housing and does not include buildings that are stratified; and

"Tenancy Agreement” means a tenancy agreeamant as defined in, and subjact 1o, the Residential Tenancy
Agt,

1.2 Interpretation - In this Agreement:
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reference to the singular includes a reference fo the plural, and vice versa, unkess the context
requires otherwisa;

article and section headings have been inserted for ease of reference anly and are not to be usad
i interprating this Agreement;

reference to a particular numbered secfion or article, or to a particular lettered Schedula, 15 a
reference to the correspondingly numbersd or lattered article, section o Schedule of this
Agreament;

if @ word or expression is defined in this Agreement, other parts of speech and grammatical forms
of the same ward or expression have comesponding meanings;

the word "enactment™ has the meaning givan in the infarpratafion Act on the reference date of this
Agreement;

refererce to any enactment includes any regulations, orders or directives made under the authority
of that enactment;

reference to any enactment is a referenca to that enaciment as consolidated, revised, amanded,
re-anacted or replaced, unless otherwise expressly provided;

the provisions of 5. 25 of the Inferpratation Acf with respect to the calculation of time apply;
fime ks of the essence;
all provisions are to be interpreted as always speaking;

reference to a "party” s a reference fo & pardy to this Agreement and to their respective
SUCCESSNS, assigns, rustess, administrators and receivers;

referance to a "day", "month”, "guarter or "year" is a reference to a calendar day, calendar month,
calendar quarter or calendar year, as the case may be, unless othenwise expressly provided;

the definitians given in the City of Kelowna Zoning Bylaw Me. 8000, or its successor bylaw, and the
Official Community Plan apply for the purposes of this Agreement, and

any act, decision, determination, consideration, consent or exercise of discretion by a party, or
othar person, as provided in this Agreement must be performed, made or exercised acting
reasonatily.

1.3  Purpose of Agreement - The Owner and the Cily agres that

(o)

(k)

this Agreament is infended to serve the pubdic interest by providing for cocupancy of a cerfain
number of Dwelling Units, of the kinds previded far in this Agreement, that are in demand in the
City of Kelowna but that are not readily available;

performance of this Agreement by the Owner is a condition, as contemplated by s, 904 of the Local
Govermnment Act, of the Owner becoming enfiled to cedain density bonusss respecting
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development of the Land, which density bonuses the Owner acknowledges are a henefit to the
Crwmer, and

damages are not an adaquate remedy o the City in respact of any breach of this Agreement by the
Cwner, such that the Cwner agress the City should be entiied fo an order for specific
performance, injunction or other specific relief respecting any breach of this Agreement by the
Crwner,

ARTICLE 2
HOUSING AGREEMENT AND LAND USE RESTRICTIONS

Land Use Restrictions - The Cwner and the City herby covenant and agres as follows:

(a)
(k)

(4]

The Land must be usad only in accordance with this Agresment;

The Cwneer will design, construct and maintain a building or buildings providing & Dwelling Units as
purpose-built rental howsing,

The Owner acknowledges that the City will not support applications to stratify the building and allow
the identified purpose-built rental dwellings to be sold independently of each other for a period of
ten (10) years from the date of this agresment.

ARTICLE 3
HOUSING AGREEMENT AND TRANSFER RESTRICTIONS

Purchaser Qualifications - The City and the Owner agree as follows:

(=)

the Crwmer must not sell or transfer, or agree to sell or transfer, any interest in any building
containing purpose built rental Dwelling Unitfs) on the Land ather than a full Interest in the fee
gimple fitle to an agency or individual that will continue to ensura that the Kemified purposs- bullt
rental Cwelling Unitis) are avallable in accordance with this Agreement

ARTICLE 4
GENERAL

Motice of Housing Agreement - For clarity, the Owner acknowledges and agrees that:

(a)

]

{z)

this Agreement constitutes a housing agreement entered into under s 805 of the Local
Govermment Act;

the City is requiring the Cwner to file a nofice of housing agreement in the LTO against title o the
Land; and

ance such a notice is filed, this Agreement binds all persons who acquire an interest in the Land.

Mo Effect On Laws or Powers - This Agreament does not
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{a) affect or limit the discretion, righis, duties or powers of the City under any enactment or at common
law, incleding in relation to the use or subdivision of land,

b} impose an the City any legal duty or obligation, including any duty of care or confractual or other
legal duty or obligation, to enforce this Agreement,

] affect or limit any enactment relating to the use or subdivision of land, or

(d) refieve the Cwner from complying with any enactment, including in relstion to the use or
subdivision of land,

Management — The Cwner covenants and agrees that it will fumish good and efficient management of the
Dwelling Unitz and will parmil represantatives of the City to inspect the Dwelling Units at any reasonable
tirne, subjact to the notice provisions of the Residential Tenancy At The Owner further covenants and
agrees that it will maintzin the Dwelling Units in a satisfactory state of repair and fit for habitation and will
comply with all laws, including health and safety standards applicable to the Land. Notwithstanding the
foregoing, the Cwner acknowladges and agrees that the City, in its absalute discretion, may require the
Owner, at the Owner's expense, to hire a persan ar company with the skill and expertise to manage the
Crwvelling Linits,

Motice - Any notice which may be or is required to be given under this Agreament must be in wiiting and
either be daliverad or sent by facsimile transmission, Any notice which is delivered is to be considered to
have been given on the first day after it is dispatched for delivery. Any nofice which = sent by fax
transmission is to be considered io have been given on the first business day after it is sent. If a parly
changes its address or facsimile number, or both, it must promptly give notice of its new address or
facsimila number, or bath, to the ofher pary as provided in this section,

Agreement Runs With the Land - Every obligation and covenant of the Owner in this Agreement
constiiutes both a contractual obligation and a covenant granted by the Cwner to the City In respact of the
Land and this Agreement burdens the Land and runs with it and binds the Owner's successors in tile and
binds every parcel into which it is consolidated or subdivided by any means, including by subdivision or by
strata plan under the Sirate Propery Act

Limitation on Owner's Obligations - The Owner iz only llable for breaches of this Agreement thal acsur
while the Owner is the registered owner of the Land,

Release — The Owner by this Agreement releases and forever discharges the City and each of its elecied
officials, officers, directors, employeas and agents, and its and their heirs, executors, administrators,
personal representatives, successors, and assigns, from and against all claims, demands, damages,
actions, or causes of action by reason of or arising out of advice or direction respecting the ownearship,
lease, aperation or management of the Land or the Dwelling Units which has been or at any time after the
commencament of this Agreement may be given to the Cwner by all or any of them. This clause will
survive the termination of thiz Agreameant.

Jalnt Venture — Mothing in this Agreament will consfitute the Owner as the agent, joint venturer, or partner
af tha City ar give the Cwner any authority to bind the City in any way.

Waiver - An alleged waiver of any breach of this Agreement is effective only if it is an exprass waiver in
writing of the breach. A walver of & breach of this Agreement does not operate as a waiver of any other
braach of this Agreement,
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410 Further Acts - The Owner shall do everything reasonably necessary to give affect to the intent of this
Agresment, inchuding execution of further instruments.

411 Severance - If any part of this Agreement is held to be invalid, dlegal or unenforceable by a cour having
the jurisdiction to do so, that part is to be considered to have been savered from the rest of this Agreement
and the rest of this Agreement remains in foree unaffected by that halding or by the severance of that part.

4.12 Equitable Remedies — The Owner acknowledges and agrees that damages would be an Inadequate
remedy for the City for breach of this Agresment and that the public interest strongly favours specific
performance, injunclive relief (mandatory or otherwise), or other equitable rellef, as the only adequate
rermedy for 3 default under this Agresment.

413  No Other Agreements - This Agreemeant is the enfire agreement between the parties regarding its subject
and it terminates and supersedes all other agreements and arrangements ragarding its subject.

4.14  Amendment - Thizs Agreement may be discharged, amended or affected only by an instrument duly
executed by both the Cwner and the City,

416 Enurement - This Agreement binds the parties to it and their respective successors, heirs, axecutors and
administrators, Reference in this Agreament to the "City" is a reference also fo the elected and appointed
officials, employees and agents of the City,

4168 Deed and Contract - By executing and delivering this Agreament each of the parties intends to creafe
beth a contract and a deed executed and delivered undar seal,

IN WITMESS WHEREOQF the parties hereunto have executed this Agreement on the date and year first above
written.

} DAVARA HOLDINGS LTD., INC. NO.
} BCTYTE40
} by its authorized signator
}
)
) s
A
) DugTh AL EaT
) Print Mame: ’
F B hot Lelosne €. )

Address )

@9»\'- E%i!'rr—“\‘ﬁ_

Oecoupation Print Mame:
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EIGNED, SEALED & DELIVERED in
the presence of:

CITY OF KELOWNA
by its authorized signatories:

Slgnatura of Witness Mayor

Print Name City Clerk

Address

Qeoupation
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